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[11 On 4 June 2009, the ap;lnlicant applied for leave to convene a meeting in
terms of s 311 of the Companies Act 81 of 1973. In terms of the proposed scheme
of arrangement. the Van Straaten Family Trust (VSFT'), the majority shareholder in
the applicant, offered to acquire all the minority shares (being 37% thereof) in the
applicant, a company listed on the JSE, for 50 cents per share. On 15 June 2009,
Gildenhuys J granted an order convening a meefing of the ordinary shareholders of

the applicant to be held on Monday, 13 July 2009 for the purpose of considering the

scheme proposed by VSFT.

[2]  The scheme mesting was held on 13 July 2009 under the chairmanship of Mr
David Leibowitz, As appears from the chairman’s report, the resulfs of the poll taken
at the mesting of ‘scheme members' reflect that 80.06% of "scheme members’ voted
in favour of the scheme; 19.93% of ‘scheme members’ voted againsgt the scheme:;
and .01% of 'scheme members’ abstained from voting. It is common cause that

VEFT and what are defined as ‘excluded members’ under the scheme voted in

favour of it.!

[3]  The thres respondents having been grantad leave to intervene all oppose the
sanctioning of the scheme essentially on two grounds: first, that VSFT and the
‘excluded members’ are not ‘scheme participants’ and should not have been

permitted to vote; and, secondly, VSFT and the ‘excluded members’ are a class of

' VSFT holds 45.94% of the shares: Prime Rentals CC {an excluded member) 7% of the shares and
these shares are beneficially owned by MJ Van Straaten and hig farnily. Mirror Ball Investments and

Selcovest (both exvluded members) are not controlled by Van Straaten and hold 8,6% and 3,5% of

the shares regpectively.
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ordinary sharehoiders different from the remaining 37 per cent of the shareholders
and shouid not have been permitted to vote. In addition, the adequacy of the offer

price is challenged.

(4] The order of court made on 15 June 20002 makeé reference fo a scheme of
arrangement proposed by the proposer between Verimark ‘and its ordinary
shareholders substantially in the form attached to the founding- affidavit in this
matter'. The scheme circular to Verimark shareholders describes the scheme of

arrangement as one between Verimark

‘and the sharehalders of Verimark (other than the sxcluded members) in terms of which VSET will

acquire all of Verimark’s issued shares held by the scheme participants on the consideration record

date ..." ?

[5]  The ‘excluded members’ is defined as, collectively, Prime Rentals CC (a close
corporation, an associate of the proposer holding 7% of the issued share capital in
Verimark and which close corporation is beneficiali'y owned by Mr MJ Van Straaten
and his family); Mirror Ball lnvestments 49 (Pty) Limited (a Black Economic
Empowerment entity holding 6,6% of the shares in Verimark) and Selcavest 35 (Pty)

Limited (an employee entity holding 3,5% of the shares in Verimark).

The ‘scheme participants' is defined as:
Verimark shareholders, other than the excluded tembars, recorded in the register on the scheme

consideration record date, who will dispose of [their] scheme shares and become entitied to receive

the scheme consideration, if the scherme becomes operative.'

% Dsg.

*C44 para 1. The scheme contemplates a subsequent delisting of Verimark from the JSE.
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The 'scheme shares’ is defined as:
42 272 328 shares, representing 37% of the shares in the issued share capital of Verimark helg by

gcheme participants on the scheme consideration record date.

‘Bcheme members’ is defined as
‘Verimark sharsholder{s] recorded in the register on the schems voting record date, who ars enfilled

~ tovote at fhe scheme meeting.’

‘Scheme mesting’ is
‘the meeting of scheme members canvened in terms of an Order of the Court, to be held at 09:00 on
Wednesday, 8 July 2008 at the ragistered office of Verimark ... or any adjourhment theraof ... at which

&cheme members will consider and vote on the scheme, the notice of which is attached fo and forms

part of this ciroular.’

The ‘scheme’ or ‘scheme of arrangement’ is

‘a scheme of arrangement in terms of sestion 211 of the Cotmpanies Acl, proposad between VSFT
-and the shareholders of Verimark (other than the excludad members}, in terms of which VBFT will
acquire all of Verimark's issued shares held by the scheme participants on the consideration record

date in exchangs for the scheme consideration, the terms and conditions of which are containgd in

the scheme of amrangement ...

6]  The schems is therefdre one directed at the proposer’s acquiring the 37 per
cent shareholding held by the 'scheme participants’ (ie ‘sharehalders, other than the
excluded members, recorded in the register on the scheme consideration record
date, who will dispose of [their] scheme shares and become entitled to receive the
scheme consideration, if the scheme be&omes operative’). The proposer is not a

'scheme participant' because, although a shareholder, it is not envisaged that VSFT
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will dispose of any of its shares and receive the scheme consideration: albeit g
‘scheme member’ it holds no ‘séheme shares’, However, the scheme envisages that
the offer contained ”in the scheme documents be accepted, not by the ‘scheme
participants’ {the holders of 37 ;ﬁer cent of the shares) fo whom the offer was
addressed, but by the ‘scheme members' (all the shareholders) at the ‘scheme

meeting'.

[7]  Section 311 provides:*

(1) Where any compromise or arrangement is proposed between a company and its creditors or any
class of them of between a company and its mambers or any class of them, the Court may, on the
application of the company or any credifor or member of the campany ... order a maeting of the
creditors or class of creditors, or of the members of the company or class of members (as the case
may be), to be summoned in such manner as the Court may diract.

(2) If the compromise or arrangement is agread {0 by-

(a) a majority in number representing thres-fourths in value of the creditors or class of creditors; or

{b) & majority representing three-fourths of the votss exercisable by the members or class of

members,

(28 the case may be) ;;resent and voting either in persun‘or by proxy at the meeting, such
compromise of arrangement shall, if sanctioned by the Court, be binding on all the creditors or the
class of creditors, or on the members or class of members {as the case may be) and also on the

comgany ...

[8]  Atcommon law an offer may be accepted by the addressee only.® An offer for

a composition, at common law,®

* The parties appear to have accepted that the scheme is an *arrangement within the contemplation
of the Act. The term should be given & wide meaning: Blackman 12-4 ff, Namex (Edms} Bpk v

Kommissaris van Binnelandse Inkomste 1094 (2) SA 265 (A) 298; NRMA Limited NRMA Insurance

Limited [2000] NSWSC 82 para 20.
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'to be binding and effective ... must be accepted by all to whom it is proposed. Whilst the composition
may or may not have to be accepted by all debtor's creditors ta whom the proposal is addrassed and

for whom it is intended; if any such creditor(s) refuse or reject the offer, it is an and to the matter.’

[9]  Because the number of creditors and members of @ company are often large
making It difficult fo negotiate with each individual to secure his or her congent, s 311
and its predecassors were enacted.” In Re The Dominion of Canada Freehold Estats

and Timber Company Limited® Chitty J said:

'[Olne of the difficulties that there always Is in dealing with matters of this kind when the company gets
into difficulty, and when mare money is required, is to deal with the debenture holders as a class. That
l is the difficulty which the Legislature itself felt when it passed the Act of 1870, aflowing a malority, and
a sufficient majority —~ that s to 88y, not & mere absolute majority, but a majority that is larger than that
- to bind the minority, Then it was known that, before the legisiation of 1870, any particular individual

could hold out against a scheme, however meritorious and however beneficial it might be, in ordar

® schalk van der Merwe, LF van Huysstesn, MFB Relnecke and GF Lubbe Coniract Gatieral
Frinciples (2007) 54 f.

® De Wit v Boathavens CC (King and Another Intarvening) 1989 (1) SA 806 (C) 611 1.

" Ms Blackman, RD Jooste and GK Everingham Commentary on the Companies Act {(Volume 2}
{2002) 12-2.

1 086) 55 LT 347 at 361, The resulting scheme of arrangement or compromise may therefore not be
a contract in the striet senze beeause the consent of all the members or craditors to it may be facking;
llic v Parginos 1985 (1) SA 795 (A) 803 HY; Namex (Edms) Bpk v Kammissarls van Binnelshdse
inkomste 1994 (2) 8A 265 (A) 200 A,

? Also cited by Blackman 12-2. Cf Re Sond Corparation Holdings Ltd {(1981) 5 ACSR 304 {SC{WAY
7 and In re Alsbama, New Qrleans, Texas and Paciﬁb Junction Railway Company {1881 H 213
where Bowen LJ observed: ‘The object of this section is not conﬁscation. It is not that one parson
should be a victim, and that the rest of the body should feast upon his rights. lts ohject is f enable
compromises to be made which are for the commion bensfit of the creditors as creditors, or for the

common benefit of some ¢lass of creditors as such ...'.
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that he might get, generally speaking, some spacial advantage for himself, or because he was g
persan who did not even get a fair view of the advantages to be gained. It was for the purpose of

proventing that the Legislature passed the Joint Stock Companies Arrangement Act 1870 .-

[10]  In defining what is meant by a "class’ in s 311, our courts have generally

followed the statement of Bowen L} in Sovereign Life Assurance Co v Dodg:1°

‘The word “tlass” used in the statute is vague, and to find out what ff means we must look at the
general scope of the section, which enables the court to order meeting of a "class of creditors” to be
summoned. It searns to me that we must give such & meaning to the term “class” as will prevent the
saction being so worked as g produce confiscation and injustics, and Hat we must confine its
meaning fo those persons whose rights are not so dissimilar as to make it impassible for them to -

consult together with a view fo thair common interast’

In the cases that have followed since Sovereign Life, this passage has virtually
hardened into law."" it became well established that the categorisation of a class of
sither members or creditors for the purpases. of 8 311, involves a determination of

the similarity of rights and not the sitnilarity of inferests.™

" [1891-94] All ER Rep 245: [1892) 2 QB 573 at 583,

" See, for example, in addition 1o the cases referrad to in the next note; Re Hawk Insurance Co Lid
[2001) EWCA Clv 241 para 31 and the references cited: Re Equitable | ife Assurance Society [2002)
EWHC 140 (Ch), [2002] 2 BGLC 510 paras 43 ff; Re Hills Moforway Ltd [2002] NSWSC 879 paras 10
fi. Re Bond Comporation Holdings Ltd (1991} 5 ACSR 304 {5C (WA)) 314 & Re Hills Motorway Lt
[2002] NSWSC 807 pa'ras 11 1 Australian Co-Operative Foods Ltd (2000) 38 ACSR 71 (SC(NsW))
para 81,

* Ex Parte Colman: In re Argyle Dental Supplies Limitad {In Liquidation) 1933 WLD 177 190 f; Rosen
v Bruyns NO 1973 (1) 8A 815 (T) 820-1; Ensor NO v South Fine Properties (Ply) Limited and Another
1978 (2) 8A 755 (N) 763-4; £x parte Klopper and Another NNO: Re Rena Finansietingsmaatskappy
{Ply) Lid ¢ln Provisionai Liguidation) 1979 (1) SA 254 (T) 258 ff; Borgelt v Moolman NO and Anather
1983 (1) SA 757 (C) 763 ff EX Parte Garliok Lid 1990 (4) 8A 324 (C) 331 ff. But see Ex parte Venter
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[11] The proposer, thé 'excluded members’ and Minorities are all ordinary
shareholders in the applicant. Their rights, or the ‘bundle, or conglomerate, of
personal rights entitling the holder thereof io & certain interast in the company, its
assets and dividends'," are identical and they all belong, it seems to me, 1o the
same class of shareholder. This, however, is not the issue. The inquiry whether
separate meetings should be held arises only aiter determination of the identity of
the offeree. The relevant question, ‘at the outset’, is ‘behvéen whom s it proposed

that a compromise or arangement is to be made?"™ It was remarked that:'®

ang Another, NNO; In re \Rapid Mining Suppliss (Pty) Ltd {in Provisional Liquidstion); African Gate
and Fence Works Ltd intervening 1476 {3} 8A 267 (0) 276.

* Standard Bank of SA Ltd v Ocean Comimodities inc 1983 (1) SA 276 (A) 288, _

" Re Hawk Insurance Co Ltd [2001] EWCA Civ 241; [2001] BCLC 480 para 23 and see paras 13-5,
32-3 (and see In the matter of PT Garuda Indonesia 2001 WL 1171848 (Ch D (Companies Gt

™ In Kleens Industries (Pty) Lid v Senator Insurance Co Ltd 1982 (2) 8A 458 (w) Slomowitz AJ at
462. Cf Cohen NO v Nell and Anather 1975 (3) BA 963 (W) 968, Referring to the word ‘all’ In the
section Slomowitz AJ In Kleena said at 463; ‘To my mind this passage is clear authority that where
the Act refers to a sanctioned compasition as being binding on all crediters or on all members of 2
particular class of them, the word "ali” must beé qualified to mean no more than all thoss to whom the
offeror intended, on a proper construction of the offer, should be hound.’ He continued at 464: ‘In the
result, | see nothing in the Actor in any of the authorities which were fucted to me which would, al
othar !hings.being equal, preclﬁde an offeror from making an offer to acguire only some of the claims
whizh lie against the company or perhaps only one of them, or from directing his offer to ohly some of
the members of a ciass of creditars and not o others. No doubt, if such offer is calotdated to prodlce
inequality, sanction would be withheld, | have fittie doubt that a creditor, or, for that matter, a member,
to whom the offer is not directed, would have locus standi, either when it is sought to obtain leave to
convene meetings or at the later stage when approval of the Court is asked, to make hia camplaint
known.' He, ‘however, left apen the question whether a ‘class’ was constituted by virtue of the terms of

the offer (at 464). Cf Morris NO v Airomatie {Fly) Ltd ta Barlows Air Conditioning Co 1990 (4) SA
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‘in erder to defermine what the rights of creditors are and indeed whether they are bound at
all, one looks o the terms of the contract. Although the Act apparently enjoins that al
creditors are bound by a duly sanctioned offer, the cases explain, at least by necessary
impfication, that this only applies to those creditors who were parties to it, that is to say, fo

those to whom the offer was Intended to be directed.’

[71 2] The refersnce fo ‘all' the creditors or members in s 311(2) is thus a referance

to those creditors or members to whom the offer is made. Only when this primary

3756 (A) 397-8. In Namex (Edms) Bpk v Kommissaris van Binnelandse Inkomste 1994 (2) SA 265 (A)
289 G - 290 G the court rernarked: * ‘Ek het reeds daarcp gewys dat as 'n voorgestelde resling in
wese ‘n aanbod is wat aan oa n maatskappy se skuldeisers gernaak word, DIt is garig op hul
aanvaarding daarvan, Wat betref die wat wel aanvaar, kom daar natuurlik 'n ooreenkoms tot stand,
onderhewig egter aan dig Hof se goedkeuring van die regling. Word goedkeuring verleen, bind die
ooreenkoms ook ander skuldeisers van die meatskappy; nie omdat hulle dan ook kontrakspartye is
nie, maar senvoudig om.dat art 312) so bepaal Dit volg egter nie dat die sinsnade “al die

skuldeisers” in die subartikel strang lefterfik vertolk moet word nie. Eerslens is dit duidelik. meen ek

da! die singnede slegs betrakking kan hé op dasrdie skuldeisers aan wie die aanbod geriq was. Fn so

'n aanbod hoef patuurik nie alle skuldsisers van ‘n mastskappy (e betrek nis. So byvoarbeeld kan dit

slegs vir bepaalde konkurrente skuldeisers bestem wees. Tweedens kon die Welgewer nooit beoog
het daf ‘n goedkeuringsbeve! bindend is op skuldeisers wat nie regtens by ragte is om die aanbod e
aanvaar nie. Dit is die geval omdat, hoewei die statytére meganismes rneebring dat indien die
vareiste mearderheid sou instem ander skuldeisers na goedkeuring ook gebonde is, die aanbod Juis
bestem was om aanvaar te word.’ Sew Kleena Industries (Ply) Lid v Senator Insurance Co Lig 1982
(2} SA 458 (W) 463 and cf Re Heflenic & General Trust Lid {1975} 3 All ER 382 {"No one can be both
a vendor and a purchaser and, in my judgment for the purpase of the class meetings in the present

case, MIT wers in the camp of the purchaser} although this case s distinguishable.
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question has been answered does the guestion whether one or several classes are

involved arise. In Re Hawk Insurance Co Ltd"® Chadwick JL said:

T131  The question whether to summon more than one meeting ~ and, if s0, who should ba
summoned to attend which meeting - has 1o be made at the first stage, If the matter were free from
authority, | would have regarded the basis upon which that decision has to be made as seif-cvident
The relevant question is; between whom is the proposed compramise or arrangement fo ha made?
There ars, as it seems to me, threa possible answers to that guestion. Which answer is correct in any

particular case will dapend upon the circumstances paculiar to that case,

[14) . First, there wil be cases where it Is plain that the cormpromise or arrangatnent proposed Is
between the company and all ifs creditors. in such & case, s 425(1) of the 1985 Act provides for the

court to order a single mesting of all the craditors,

[15]  Second, there will be cases whers it is'plain that the compromise or arrangement is proposed
between the company and ane distinct class of creditors; for example, unsscured trade craditors
whose debts acctued before (or after) a given date, Or it may be plain that there aré two (or more)
Separate compromises or arrangements with two {or mare) distinct classes of greditors; for exampls,
one compromise with unsecured trade creditors whose debis accrued before a given date and a
separate compromise (on different terms)with unsecured trade creditors whose debis accrued after
that date. In such a case, the section provides for the court to order a meeting of each class of
creditors with whom the compromisa or arangement is to be made. that is tha plain meaning of the

words in the section: “Where a compromise or arrangement is proposed between a company and its

16 [2001] EWCA Civ 241; [2001] BCLC 480 paras 13 ff. in para 22 the court askad how it was to be
determined that separate meetings were to be held and stated in para 23: ‘As | have indicated, |
would have regarded it as self-evident, In the absence of authority, that the relevant question st the
outset is; between -wham is it proposed that a compromise or arrangement is to be made? Are the
ﬁghts of those who are ta bé affected by the scheme propesed such fhat the scheme can be seen as
a single arrangament; or ought the scheme to be fegarded, on a frue analysis, as a number of linked
arrangements? The question may be sasy to state; but as the cases show, it Is not aiways easy fo

answer. Nor can it be said that, hitherto, the courts have posed the question in guite thosa terms.
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creditors, or any class of them, ... the court may ..., order a meeting of the creditors or clags of

creditors, (as the case may be)" ...

- I16]  Cases which fall into cne or other of the two categories which | have described above are
likely to be recognised without difficutty. More difficult fo recognise are cases in a third category.
Those ars cases where what appears at first sight to be a single compromise or arrangement
between the company and all its creditors (or all creditors of & particular description; say, unsecurad
creditors) can be sesn, on a true analysis, to be two or mors linkec compromises or arrangements
with creditors whose rights put them in several and distinct classes. The compromises and
arrangements are linked in the sense that each is conditional Upon the other or others taking effect. in
such a case, the section provides for the court to order - and the court should ba asked to order —

that there be summonad separate meelings of each of the distinet classes of greditors.’

[13] The offer in question, ‘on a true analysis’, was made to the minority
shareholders, ie the ‘scheme participants’. It was not made to the proposer, nor o
the ‘excluded members’, Only the 'scheme participants’, as defined, were entitled to
accept or reject it. Oniy they should have been allowed to vote on it."" It follows that

I do not have the power to sanction tha scheme of arrangement.™

7 See the remarks in the opposing affidavit of Mr Richard John Connailan, the executive director of
the Securifies Regulation Panel, at D 48 paras 11 .

“Re Hawk Insurance Co Lid [2001] EWCA Civ 241; [2001] 2 BCLC 480 at para 17: If the correct
decision is not made at the first stage, the court may find, at the third stage, thal It is without
jurisdiction. The reason is that the court's jurisdiction under s 425(2) of the 1985 Act is limited fo
sénciioning a compromise of arrangement between the company and its credltors or any class of
creditors (as the case may be) which has been approved by the requisité majority at a meeting of the
creditors or that class of creditors (as the cass may bs). So, if what has been put forward at the first
stage as a single compromise betwsen the company and all its membars, or all of a singls class of
members, 5 seen by the court, at the third stage, fo be (on a true analysis) a number of finked

compromiges or arrangemants with creditors whose rights put them in several and distinct classes,
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The application that the proposed scheme of arrangement be sanctioned -is

dismissed with costs including the costs of two counsel.

A st

a % -
Maian J

Judge of the High Court

Counsel for the appiicant DM Fine SC and J Blou

Attarneys for the applicant: Glyn Marais Inc

Counsel for first and second respondents: A Sube! SC and AJ Evles
Altorneys for first and second respondents: Cliffe Dekker Hofmayr In¢
Counsal for third respondent: WGH van der Linde SC and T Massyn
Attorneys for third raspondent; Edward Nathan Sonnenbergs Ine
Date of hearing: 7 August 2009

Date of judgment: 28 August 2000

the court will find that the candition that gives rise to its power to sanction absent: none of the linked
compromises of arrangements will have been approved by the requisite majority at a relevant meeting

because there will have been no meetings of the distinct classes.’
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